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ment among the states.
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INTRODUCTION

The Sixteenth Amendment empowers Congress “to
lay and collect taxes on incomes, from whatever
source derived, without apportionment among the
several States.” The Constitution originally required
apportionment of all “direct taxes,” which the Court
in Pollock v. Farmers’ Loan & Trust Co., 158 U.S. 601,
637 (1895), held to include taxes on “the income of real
estate, and of personal property,” such as rents and
dividends. The Amendment’s framers drafted its text
to overrule that holding while retaining the appor-
tionment requirement for other direct taxes, includ-
ing taxes on property. That is why its reach is limited
to “taxes on incomes.” Then, as now, income was un-
derstood to refer to gains realized by a taxpayer
through payment, exchange, or the like, not mere in-
crease in the value of property. Appreciation in the
value of a home or other asset is not income—at least,
not until it is sold and the gain is realized. Realization
1s not only what distinguishes income from property
in general, but what makes income income.

That was the holding of the Court’s Sixteenth
Amendment landmark, Eisner v. Macomber, 252 U.S.
189 (1920). The “characteristic and distinguishing at-
tribute of income” is that “a gain, a profit, something
of exchangeable value” is “received or drawn by the
recipient (the taxpayer) for his separate use, benefit
and disposal.” Id. at 207 (emphases in original).
“Nothing else answers the description.” Id. Accord-
ingly, mere “enrichment through increase in value of
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capital investment is not income in any proper mean-
ing of the term.” Id. at 214-15. The Court has never
retreated from Macomber’s core holding on realiza-
tion; to the contrary, its precedent from that era to the
modern day consistently observes the necessity of re-
alization to income. Congress, too, has accepted that
understanding, structuring federal income taxes to
turn on taxpayer realization.

With one recent exception. Enacted to offset the cost
of a 2017 corporate tax reform, the Mandatory Repat-
riation Tax was designed to achieve a one-time wind-
fall in tax revenue from earnings that had been accu-
mulated by foreign corporations with U.S. owners
over the preceding three decades. Rather than en-
courage those corporations to make distributions with
a favorable tax rate, as Congress had previously done,
the MRT simply deems their accumulated earnings to
be the “income” of whoever happened to own the req-
uisite number of shares on an arbitrary date in 2017.
Unlike with other income-attribution schemes, MRT
liability does not turn on constructive realization of
income by those being taxed; instead, it turns on own-
ership of a specified asset at a specified time. It is a
tax on property, not income in any sense of the word.
Petitioners Charles and Kathleen Moore were hit
with MRT liability because they are minority share-
holders in a foreign corporation that reinvested its
earnings to grow its business, without distributing a
penny to them—and it may well never. Yet the MRT
tagged them with $132,512 in 2017 “income” and
taxed them on it.
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Because it was undisputed that the Moores had re-
alized nothing, to uphold their tax liability the Ninth
Circuit was compelled to hold that “realization of in-
come 1s not a constitutional requirement” for an in-
come tax under the Sixteenth Amendment.
Pet.App.12. That radical notion stands in conflict
with the Amendment’s original meaning, this Court’s
longstanding precedent, and a century of constitu-
tional practice. Worse, it renders the Constitution’s
apportionment requirement a dead letter, opening the
door to unapportioned taxation of anything that Con-
gress might deem a person’s “income,” from property
to growth in retirement investments to uncertain or
even fictional gains. The Constitution’s Framers were
wary of direct taxation because they knew it could be
used to work “partiality or oppression” against disfa-
vored persons and places. The Federalist No. 36
(Hamailton). Their solution was to align this danger-
ous mode of taxation with representation, ensuring
that its burdens would be shared broadly, not imposed
according to political power or caprice. The Sixteenth
Amendment’s framers retained that vital protection,
being no less wary than their predecessors of federal
taxation of property.

The Ninth Circuit’s decision upends the careful bal-
ance of power and accountability that the Framers
struck and the Sixteenth Amendment preserved,
solely to uphold a novelty of a tax enacted without any
consideration of its constitutional validity. That deci-
sion should be reversed.
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OPINIONS BELOW

The Ninth Circuit’s opinion is reported at 36 F.4th
930 and reproduced at Pet.App.1. The opinion of the
District Court for the Western District of Washington
1s unpublished and reproduced at Pet.App.21.

JURISDICTION

The judgment of the court of appeals was entered
on June 7, 2022. Pet.App.1. A timely petition for re-
hearing was denied on November 22, 2022.
Pet.App.35. The petition for certiorari was timely
filed on February 21, 2023. This Court has jurisdic-
tion under 28 U.S.C. § 1254(1).

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

The Sixteenth Amendment to the U.S. Constitution
provides:

Congress shall have the power to lay and
collect taxes on incomes, from whatever
source derived, without apportionment
among the several States, and without
regard to any census or enumeration.

The Constitution’s Apportionment Clause and Di-
rect Tax Clause, U.S. Const., art. I, § 2, cl. 3;id. § 9,
cl. 4, and relevant portions of the Tax Code are repro-
duced at Pet.App.57 et seq.



STATEMENT OF THE CASE
A. Legal and Historical Background

1. “There is no such thing in the theory of our na-
tional government as unlimited power of taxation.”
Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429,
599 (1895) (Field, J., concurring) (quotation marks
omitted). It is true that “[t]he experience with the
breakdown of taxation” under the Articles of Confed-
eration “drove the Constitutional Revolution of 1787.”
Roger H. Brown, Redeeming the Republic: Federal-
ists, Taxation, and the Origins of the Constitution 3
(1993). The Articles had deprived the national govern-
ment of taxing power, leaving it to rely on requisitions
to the states, which were often ignored, to disastrous
effect. Erik M. Jensen, The Apportionment of “Direct
Taxes”: Are Consumption Taxes Constitutional?, 97
Colum. L. Rev. 2334, 2380-81 (1997). The Framers of
the Constitution therefore resolved to make the new
federal government financially self-sufficient. Id. At
the same time, “those patriotic men well knew that
the unrestrained and unregulated power of taxation
had been, in all the experience of the world, the chief
instrument of oppression and tyranny.” Arthur
Graves, Inherent Improprieties in the Income Tax
Amendment, 19 Yale L.J. 505, 513 (1910) (quotation
marks omitted).

The Framers’ generation understood that danger to
inhere especially in direct taxation. Indirect taxes like
excises and duties can be avoided by refraining from
the activity being taxed and thereby “contain in their
own nature a security against excess.” The Federalist
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No. 21 (Hamilton). By contrast, the power to levy di-
rect taxes on things like property and income by its
nature places “no limits to the discretion of the gov-
ernment,” id., particularly at the national level. Some
among the Framers thought Congress “could not be
trusted with such a power. It might ruin the Country.
It might be exercised partially, raising one and de-
pressing another part of it.” 2 Records of the Federal
Convention of 1787, p. 307 (M. Farrand ed. 1911) (E.
Gerry) (hereinafter Farrand). Indeed, the Constitu-
tion’s opponents decried direct taxation as a “danger-
ous and oppressive power.” Jensen (1997), supra, at
2399 (quoting Luther Martin, Information to the Gen-
eral Assembly of the State of Maryland (1788)); see
also 9 Documentary History of the Ratification of the
Constitution 962 (Merrill Jensen ed. 1976) (P. Henry)
(warning of “oppression” and “ruin” and that Virgini-
ans will be “most shamefully robbed”).

Even those advocating for a strong national govern-
ment understood that an unbridled power of direct
taxation threatened their goal. As Gouverneur Morris
explained at the Philadelphia Convention: “For a long
time the people of America will not have money to pay
direct taxes. Seize and sell their effects and you push
them into revolts.” 2 Farrand 307. In the political cli-
mate of the era, featuring widespread tax resistance
and even revolts, all appreciated the “political sensi-
tivity over direct taxes,” Brown, supra, at 36-37, and
the threat that it posed to acceptance of the new Con-
stitution, e.g., 2 Farrand 359 (L. Martin) (“The power



7

of direct taxation is most likely to be criticized by the
public.”).

The needed check on the power of direct taxation
came in the rule of apportionment set forth in Article
I’s Apportionment and Direct Tax Clauses—“one of
the few matters deemed by the framers of the consti-
tution so important as to be twice mentioned.” David
J. Brewer, The Income Tax Cases and Some Com-
ments Thereon 5 (1898). As Alexander Hamailton ex-
plained, apportionment according to “an actual cen-
sus or enumeration of the people...shuts the door to
partiality or oppression.” Federalist No. 36 (Hamil-
ton). By mandating apportionment in that fashion,
and thereby tying direct taxation to representation in
the House of Representatives, “[t]he abuse of this
power of taxation seems to have been provided
against with guarded circumspection.” Id.; see also 3
Farrand 365 (explaining that apportionment’s pur-
pose was to deny Congress “power to gratify one part
of the Union by oppressing another”).

As a matter of both principle and politics, apportion-
ment was a masterstroke, overcoming the Antifeder-
alists’ central argument that the new national gov-
ernment would oppress the states and their people
through direct taxation. Jensen (1997), supra, at
2396; James W. Ely, Jr., ‘One of the Safeguards of the
Constitution:’ The Direct Tax Clauses Revisited, 12
Brigham-Kanner Prop. Rts. J. 6 (Vanderbilt L. Rsch.
Working Paper, No. 23-02, Feb. 2, 2023). Without ap-
portionment’s safeguard against that abuse, “the
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Constitution never would have been ratified.” Graves,
supra, at 516.

2. The Sixteenth Amendment was adopted to
overrule this Court’s decision in Pollock, which held
the Constitution to require apportionment of taxes on
income derived from real and personal property. See
Brushaber v. Union Pac. R.R. Co., 240 U.S. 1, 18
(1916). Political and popular support for a federal in-
come tax grew during the decade following Pollock.
Erik M. Jensen, The Taxing Power, the Sixteenth
Amendment, and the Meaning of “Incomes,” 33 Ariz.
St. L.J. 1057, 1107-08 (2001). The policy was en-
dorsed by President Theodore Roosevelt and then,
with some reluctance, by his successor William How-
ard Taft. Id. at 1008.

By the summer of 1909, Congress was sharply di-
vided over whether to pursue an amendment or
simply legislate in the face of Pollock. Id. at 1111. The
day after President Taft came out in favor of the
amendment route, 44 Cong. Rec. 3344—45 (June 16,
1909), Sen. Norris Brown of Nebraska proposed the
following language: “The Congress shall have the
power to lay and collect direct taxes on incomes with-
out apportionment among the several States accord-
ing to population.” S.J. Res. 39, 61st Cong., 44 Cong.
Rec. 3377 (June 17, 1909). The text was revised into
its current form shortly thereafter. S.J. Res. 40, 61st
Cong., 44 Cong. Rec. 3900 (June 28, 1909). After the
Finance Committee discharged its resolution, the full
Senate voted down an alternative, proposed by Sen.
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Anselm McLaurin of Mississippi, to strike the Consti-
tution’s references to direct taxes. 44 Cong. Rec. 4120
(July 5, 1909). The Senate proceeded to pass the res-
olution on July 5, 44 Cong. Rec. 4121, and the House
followed suit on July 12, 44 Cong. Rec. 4440.

The Amendment was adopted upon the ratification
of the thirty-sixth state in February 1913. 37 Stat.
1785 (1913).

3. The Mandatory Repatriation Tax was enacted
as part of the Tax Cuts and Jobs Act of 2017, 131 Stat.
2054 (2017) (TCJA). It targets U.S. shareholders who
own 10 percent or more (by value or voting power) of
foreign corporations that are primarily owned or con-
trolled by U.S. persons. 26 U.S.C. § 965; see also id.
§ 957 (defining subject corporations). Prior to the
MRT, these shareholders were usually taxed when
the foreign corporation distributed its earnings.
Pet.App.6. The MRT, however, simply deems the cor-
porations’ retained earnings going back to 1986 to be
the 2017 income of their U.S. shareholders in propor-
tion to their ownership stakes on a prescribed date in
2017.1 26 U.S.C. § 965(a). The shareholders are then
taxed on that deemed “income”—which, by definition,

1 Treasury regulations provide that the relevant date of owner-
ship 1s “the last day” of the corporation’s applicable tax year. 26
C.F.R. § 1.965-1(f)(30)(1). Because the tax applies in “the last tax-
able year of [the] corporation which begins before January 1,
2018,” 26 U.S.C. § 965(a), some shareholders were subject to
MRT liability in 2018 instead of 2017. For ease of discussion, and
because most corporations use the calendar year as their tax
year, this brief refers to 2017.
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has not been distributed to them—at a rate based on
how the corporation held the retained earnings in
2017: 15.5 percent for earnings held in cash or cash
equivalents and 8 percent otherwise. Id. § 965(a), (c);
see also id. § 951(a).2

The MRT taxes shareholders irrespective of
whether they owned shares at the time the corpora-
tion made the earnings on which they’re being taxed
and irrespective of whether they have the power to
force the corporation to make a distribution. All that
matters is that a given shareholder owned the requi-
site number of shares on the prescribed date in 2017.
Id. §§ 965(a), 951(a).

The principal legislative purpose of this one-time
tax was to partially fund the TCJA’s shifting of U.S.
corporate taxation from a worldwide system toward a
territorial one—that is, one where U.S. corporations
are taxed only on their domestic-source income.3 To
accomplish this shift, the statute prospectively re-
lieved U.S. corporations from paying taxes on most
distributions received from foreign corporations, in-
cluding subsidiaries. 26 U.S.C. § 245A. That change
was limited to corporate taxpayers, id.; individual

2 The effective tax rates for individuals are (at a minimum) 17.54
percent and 9.05 percent, respectively. Mark Berg & Fred
Feingold, The Deemed Repatriation Tax—A Bridge Too Far?,
158 Tax Notes 1345, 1349 (2018).

3 See generally Jim Tankersley et al., Republican Plan Delivers
Permanent Corporate Tax Cut, N.Y. Times (Nov. 2, 2017), avail-
able at https:/myti.ms/21V3TJI.
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taxpayers remain liable for income tax on distribu-
tions they receive, id. § 61(a)(7).

B. Factual and Procedural Background

1. Charles and Kathleen Moore are a retired cou-
ple residing in Washington State, where Charles
worked in software development. Pet.App.70. In the
early 2000s, Charles’s friend and former coworker,
Ravindra “Ravi” Kumar Agrawal, had the idea of
starting a business to supply farmers in India’s most
1impoverished regions with basic tools and equipment
that were readily available in the United States, but
not in India. Pet.App.70. The Moores were moved by
Ravi’s vision of empowering India’s rural farmers to
improve their livelihoods. Pet.App.71. They contrib-
uted $40,000 to help Ravi found KisanKraft Machine
Tools Private Limited, an Indian corporation.
Pet.App.71. In exchange, they received about 13 per-
cent of KisanKraft’s common shares. Pet.App.74

KisanKraft’s rapid growth confirmed that Ravi had
identified a genuine need. It was profitable almost
from the start, and its revenues increased every year
since its founding. CA9.ER.38. True to Ravi’s original
business plan, KisanKraft reinvested all its earnings
to grow the business, which has expanded to serve
farmers across India. Pet.App.71, 73; CA9.ER.37-38.
By 2017, it employed over 350 representatives in 14
regional offices serving 2,500 local dealers.
CA9.ER.38.

The Moores received regular updates from Ravi on
KisanKraft’s activities, as well as annual financial
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statements. Pet.App.72. Charles visited India several
times and was impressed with the difference that
KisanKraft was making in the lives of India’s rural
poor. Pet.App.72. The Moores never received any dis-
tributions, dividends, or other payments from
KisanKraft. Pet.App.73. And as minority sharehold-
ers without any role in KisanKraft’s management,
they had no ability to force the company to issue a div-
1dend. Pet.App.73. For the Moores, it was payment
enough that they were able to support KisanKraft’s
“noble purpose...to improve the lives of small and
marginal farmers in India” and see the good that it
was doing. Pet.App.71.

In 2018, the Moores discovered that they were liable
for taxes on KisanKraft’s reinvested earnings going
back to 2006 under the MRT. Pet.App.74. Ultimately,
the Moores had to declare an additional $132,512 as
taxable 2017 income and pay an additional $14,729 in
tax. Pet.App.74-75.

2. The Moores filed this action to obtain a refund
of the additional tax they paid to satisfy the MRT.
Pet.App.78. They alleged that the MRT is an unap-
portioned direct tax in violation of the Constitution’s
apportionment requirements, U.S. Const., art. I, § 2,
cl. 3;id. § 9, cl. 4, because it taxes them on ownership
of personal property (their KisanKraft shares), not on
income they had realized. Pet.App.83—84. Before the
district court and the court of appeals, the Govern-
ment did not dispute that the Moores realized nothing
from their investment in KisanKraft; instead, it ar-
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gued that realization of income by the taxpayer is un-
necessary for a tax to be exempt from apportionment
under the Sixteenth Amendment. It was also undis-
puted that the MRT is not apportioned among the
states according to population.

The district court granted the Government’s motion
to dismiss and denied the Moores’ cross-motion for
summary judgment. Pet.App.21-22. It acknowledged
that this Court’s cases like Macomber adopted a “re-
alization framework” for Sixteenth Amendment “in-
come,” Pet.App.26, but concluded that “Macomber’s
realization standard” had been undercut by lower-
court decisions addressing constructive realization of
income and was therefore not controlling,
Pet.App.26-28. Without further analysis, it declared
the MRT “a tax on income.” Pet.App.28.

The Ninth Circuit affirmed, holding the MRT to be
a tax on income authorized by the Sixteenth Amend-
ment. Pet.App.13. Like the district court, the panel
did not explain how KisanKraft’s reinvested earnings
became the Moores’ income. Instead, it declared that
“realization of income 1s not a constitutional require-
ment” for Congress to avail itself of the Sixteenth
Amendment’s exemption from apportionment for
“taxes on incomes.” Pet.App.12. It therefore followed
that “there is no constitutional prohibition against
Congress attributing a corporation’s income pro-rata
to its shareholders.” Pet.App.13.
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SUMMARY OF ARGUMENT

The Sixteenth Amendment carves out a narrow ex-
ception to Article I’s apportionment clauses for “taxes
on incomes.” This Court’s precedents correctly under-
stand that exception to be limited to taxes on gains
realized by the taxpayer. The Ninth Circuit’s contrary
holding not only defies those precedents, it sweeps
away the essential restraint on Congress’s taxing
power, opening the door to unapportioned taxes on
property (as in this case) and anything else Congress

i [13

might deem to be a given taxpayer’s “income.”

I. This Court has consistently held that “income”
within the meaning of the Sixteenth Amendment
turns on realization. Just a few years after the
Amendment’s adoption, the Court held in Macomber
that the “characteristic and distinguishing attribute
of income” is that “a gain, a profit, something of ex-
changeable value” is “received or drawn by the recipi-
ent (the taxpayer) for his separate use, benefit and
disposal.” Macomber, 252 U.S. at 207 (emphases in
original). Mere “enrichment through increase in value
of capital investment is not income in any proper
meaning of the term.” Id. at 214-15. Since that time
and through to the modern era, the Court has reiter-
ated and applied that principle in numerous cases.

Macomber’s holding on realization was correct,
and there is no conceivable justification to depart
from stare decisis at this late date. The principle that
Income requires realization is compelled by the origi-
nal meaning of the Sixteenth Amendment, as evi-
denced by an enormous body of ratification-era
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sources addressing the nature of income. That under-
standing is also the only one to comport with consti-
tutional structure: without a realization requirement,
Article I's apportionment requirement, which the
Amendment’s framers generally preserved, would be
a dead letter. It is also supported by consistent con-
gressional practice since the Amendment’s ratifica-
tion—at least prior to the tax at issue here.

II. The Ninth Circuit’s reasoning does not with-
stand scrutiny. This Court has never overruled Ma-
comber’s holding that income requires realization.
And the MRT plainly is not a tax on income under
Macomber: it taxes ownership of specified property on
a specific date in 2017, not realized gains. The Ninth
Circuit’s failure to follow directly applicable control-
ling precedent is inexcusable.

The Ninth Circuit’s fear that following Macomber
would “call into question the constitutionality of many
other tax provisions” is unfounded. Pet.App.16. The
income tax provisions cited by the Ninth Circuit all
involve actual or constructive realization of income.
Unlike those provisions, the MRT is an outright tax
on property because of ownership. And unlike with
taxpayers subject to those provisions, it is undisputed
that petitioners realized nothing from their owner-
ship of shares in KisanKraft.
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ARGUMENT

I. Sixteenth Amendment “Incomes”
Require Realization by the Taxpayer

The Sixteenth Amendment created a limited excep-
tion for “taxes on incomes” from the requirement that
direct taxes be apportioned among the states accord-
ing to population. The Court’s precedents from the
decades prior to the Amendment’s adoption through
to the current era consistently hold that income turns
on realization by the taxpayer. That was the common
understanding of the word “income” at the time of the
Amendment’s conception, drafting, and ratification,
as evidenced by court decisions, dictionaries, legal au-
thorities, and more. Then, as now, the people under-
stood income to be that which comes in, or is realized,
not mere appreciation in value in the absence of real-
1zation. To redefine the term by divorcing income from
realization would fundamentally transform Con-
gress’s taxing power, authorizing it to levy all manner
of unapportioned taxes—on property, on paper or im-
aginary gains, even effectively on heads—that have
always been understood to be direct taxes requiring
apportionment. “Unrealized income” is an oxymoron,
not a legitimate object of Congress’s Sixteenth
Amendment power.
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A. The Court’s Sixteenth Amendment
Precedents Uniformly Require Taxpayer
Realization

From the very beginning, this Court’s precedents
have understood that the Sixteenth Amendment’s ex-
emption from Article I's apportionment requirement
1s limited to taxes on a taxpayer’s realized gains. That
principle, first established by the Court’s 1920 land-
mark decision in Eisner v. Macomber, has been con-
sistently applied through the decades and to the mod-
ern era. “Notwithstanding the consistent evolution in
the personnel and ideology of the Supreme Court, the
basic realization concept has remained remarkably
stable since the Macomber decision.” Henry Ordower,
Revisiting Realization: Accretion Taxation, the Con-
stitution, Macomber, and Mark to Market, 13 Va. Tax
Rev. 1, 29 (1993). The Ninth Circuit’s position that
Macomber and its progeny stated no “universal” rule
requiring realization for gains to be taxable as in-
come, Pet.App.15, is flat-out wrong.

1. Macomber itself contradicts that position. It
holds that the “characteristic and distinguishing at-
tribute of income” is that “a gain, a profit, something
of exchangeable value” is “received or drawn by the
recipient (the taxpayer) for his separate use, benefit
and disposal.” 252 U.S. at 207 (emphases in original).
That “fundamental conception is clearly set forth in
the Sixteenth Amendment—‘incomes, from whatever
source derived”—with the “conciseness and lucidity”
typical of constitutional text. Id. at 207-08. Accord-
ingly, mere “enrichment through increase in value of
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capital investment is not income in any proper mean-
ing of the term.” Id. at 214-15.

On that basis, the Court ruled that a stock dividend,
1ssued to shareholders to account for the corporation’s
accumulated earnings but without altering their re-
spective ownership stakes, was not subject to taxation
under the Sixteenth Amendment. The “essential and
controlling fact is that the stockholder has received
nothing out of the company’s assets for his separate
use and benefit.” Id. at 211. It was not enough that,
as the Government argued, the dividend “measure|s]
the extent to which the gains accumulated by the cor-
poration have made [shareholders] the richer.” Id. at
214. That is because a shareholder “has no individual
share in accumulated profits, nor in any particular
part of the assets of the corporation.” Id. at 219. Ac-
cordingly, taxing a shareholder on the corporation’s
profits would be “taxation of property because of own-
ership, and hence would require apportionment.” Id.
at 217. Only upon distribution “does the stockholder
realize a profit or gain which becomes his separate
property, and thus derive income from the capital
that he or his predecessor has invested.” Id. at 209.

2. While Macomber was the first decision to spe-
cifically confront the question of realization, its seeds
were sown 1n two of the Court’s earliest Sixteenth
Amendment cases. The first, Brushaber, analyzed the
Amendment’s purpose and scope to reject the idiosyn-
cratic argument that its exception from the apportion-
ment requirement reached only a tax on all income
from all sources. 240 U.S. at 11. The Amendment’s
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“whole purpose,” the Court concluded, “was to relieve
all income taxes...from a consideration of the source
whence the income was derived,” as confirmed by the
fact that it “contains nothing repudiat[ing] or chal-
lenging” Pollock’s holding that “taxes levied directly
on personal property because of its ownership” must
be apportioned. Id. at 18—-19. What Brushaber under-
stood to distinguish those two categories—taxes on in-
come versus taxes on property—is that income is “de-
rived” from a “source” like property. Id. at 19; compare
Macomber, 252 U.S. at 207 (glossing “income” as “the
gain-derived-from-capital”™).

The second, Lynch v. Hornby, 247 U.S. 339 (1918),
directly presages Macomber’s realization holding by
recognizing that corporate earnings become share-
holder income only upon realization by the share-
holder through a distribution. Having paid income tax
on a distribution of earnings accrued prior to the Six-
teenth Amendment’s ratification, a shareholder
sought a refund, arguing the unapportioned tax was
unconstitutional. Id. at 340—41. The Court disagreed,
reasoning that Congress “was at liberty...to tax as in-
come, without apportionment, everything that be-
came income...after the adoption of the amendment.”
Id. at 344. That included dividends paid to a share-
holder after adoption, because they became “a part of
his income when they came to hand,” not when the
corporation made the earnings it distributed. Id.

Macomber’s realization holding was the logical con-
sequence of Brushaber and Lynch and is inseparable
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from the Court’s basic understanding of the Sixteenth
Amendment’s scope and purpose.

3. Macomber does not stand alone in recognizing
realization as the sine qua non of Sixteenth Amend-
ment “incomes.” While the Court has applied that
principle in many contexts, it has come up most often
In cases involving, as in Macomber and this case,
shareholders in corporations carrying retained earn-
ings. The constitutional question in each of those
cases was whether a share dividend or other distribu-
tion caused the shareholder to realize some portion of
the retained earnings as income taxable without ap-
portionment.

For example, United States v. Phellis recited Ma-
comber’s realization test and found it satisfied when
a corporate reorganization—essentially, a spin-off—
resulted in a distribution of shares in a new corpora-
tion, incorporated in a different state, to shareholders
in the old one. 257 U.S. 156, 168-70 (1921). Because
the shareholders “received assets of exchangeable and
actual value...and drawn by them severally for their
individual and separate use and benefit,” they had re-
alized “individual income in the proper sense,” taxa-
ble wit